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QUSSTICNS FRESENTED 


In the opinion of ae the following questions 
are presented on this appeal: 


1m Did the Trial Court err in failing to direct 
a verdict of acquittal on the evidence submitted relating to 
the alleged assault? 

2. Did the Trial dourt err in failing to direct 
a verdict of not guilty by redson of insanity? 

3. ‘Did the Trial ‘ourt commit reversable error in 
failing to allow defendant tojcall the ward attendant as a 
witness for the purpose of impeachment? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted in the United States District 
Court for assaulting a Federal Officer, Title 18, United 
States Code, Sec. 111. The jury returned a verdict of guilty 
as charged, and, on March 18, 1964, appellant was sentenced 


to a term of from 6 months to 18 months in prison. 


Notice of appeal was filed and appellant was granted 
leave to proceed in forma pauperis on April 7, 1964. This 


Court has jurisdiction by virtue of Title 28, United States 


Code, Sec. 1291. { 


STATEMENT OF THE CASE 


On July 23, 1963, appellant was in the United States 
District Court for the District of Columbia, accompanied by 
Court appointed counsel, for a hearing on his motion to 
vacate sentence filed pursuant to Section 2255 of Title 28, 
United States Code. The purpose of appellant's motion was to 
set aside the sentence imposed in Criminal No. 621-62, wherein 
appellant had pleaded guilty to an offense of armed robbery. 
(Tr. 18 - 19; 67 - 68.) 

During the course of the hearing, a recess was 
granted to enable appellant and his counsel to confer in the 
jury room. They were accompanied by Deputy Marshal O'Connell. 
Appellant and his counsel became involved in an argument at 
which time appellant became agitated, raised his voice and 
began walking rapidly up and down the room. (Tr. 21 - 22.) 
Appellant stated that he desired to leave the jury room. The 
Deputy Marshal ordered the appellant to quiet down. Thereafter, 
an altercation arose in which appellant was ultimately forcibly 
subdued, chained and returned to the cellblock in the United 
States District Court. (Tr. 22 - 24.) There was no suggestion 
that appellant was attempting to escape from custody nor that 
he held any animosity toward the Deputy Marshal involved. 

(Tr. 27; 74% - 78.) 
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Prior to trial, appellant was committed to St! 
Elizabeth's Hospital pursuant to Section 301 of Title 2k, 
District of Columbia Code, for a mental examination. On 
January 23, 1964, the Superintendent of the hospital stated 


that the opinion of the staff doctors was that appellant was 


not suffering from any mental illness on the date of the 
offense and that appellant was competent to stand trial. (R 2.) 
Subsequently, at the trial, the defense introduced 
evidence that appellant was of unsound mind. In rebuttal, the 
Government presented a psyciatrist from St. Elizabeth's | 
Hospital who testified in support of the Hospital report. 
During the course of the trial appellant accused his Court 
appointed attorney of conspiracy with the prosecutor (Tr. 129 - 
130) and also stated, on the witness stand, that he would 
like to plead guilty to the offense. (Tr. 133.) | 
The Court instructed the jury relative to the 
defense of insanity as well as the defense of justification, 
both of which were raised by appellant. No objections were 
made to the Court's instructions and the jury returned 4 
verdict of guilty. | 
At the close of the Government's case and again at 
the close of the rebuttal testimony, appellant's counsel moved 
| 


for a directed verdict. In both instances the motion was 


denied. 


a a 


During the cross-examination of the Government's 
rebuttal witness, appellant requested the Court to issue a 
subpoena for a ward attendant at St. Elizabeth's Hospital in 
order to impeach the Government's rebuttal witness. The 
Trial Court denied this request. (Tr. 157 - 158.) 


STATUTES INVOLVED 


Title 18, Sec. 11: 


“Whoever forcibly assaults, resists, 
opposes, impedes, intimidates, or inter- 
feres with any person designated in 
section 1114 of this title while engaged 
in or on account of the performance of his 
official duties, shall be fined not more 
than $5,000 or imprisoned not more than 
three years, or both." 


STATEMENT OF POINTS 


1. Evidence submitted by the Government does not 


establish any effort to threaten or over-power the Deputy 


United States Marshal. On the contrary, all of the appellant's 
activities of a forcible nature were involved in attempting to 
extricate himself from the grasp of the officer. (See Tr. 20 - 
26; 27 - 29; 40 - 44.) 

2. The evidence submitted relative to appellant's 
mental condition clearly established that the altercation 
between appellant and the officer was the result of a mental 
iliness. (See Tr. 88 - 100; 106 - 113; 114 - 125; 128 - 134.) 
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3. Since Dr. Owens was the only witness testify- 
ing on behalf of the Government as to appellant's mental 
condition, appellant was entitled to impeach such witness 
through the use of another witness who would be in a position 
to test the veracity of the Government witness. It was 
reversible error for the Trial Court to refuse to allow 
appellant to call such witness. (See Tr. 148 - 150; 155 - 
157.) 

ARGUMENT 
The Trial Court Should Have 
Instructed The Jury To Return 
@ Verdict of Not Guilty on The 
asis of Se ense. 

The statutory crime under which appellant was | 
indicted is a "forcible" assault or interferance with a) 
federal officer. Assault at common law is an attempt, with 
force or violence, to do a corporal injury to another and 
consists of acts tending to effect such injury accompanied 
with the potentiality of using actual violence against the 
person. See Guarro v. United States, 100 U.S. App. D.C. 67, 


237 F. 2d. 578 (1956); Beausoliel v. United States, 71 App. 


D.C. 111, 107 F. 2d. 292, 295 (1939). The word "forcible" 
was added to the statute so that there could be no doubt that 
this element of violence or coercion was the very heart of 
the crime. Thus, one who interferes with the performance of 


an officer's duty is not guilty of this crime unless the 
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interference be accompanied by overt physical action. See 


Long v. United States, 199 F. 2d. 717 (C.C.A. 4, 1952). 


Certainly the Se on this record does not 


support an assault. There was no evidence of hostility toward 
the officer. There was no attempt on appellant's part to 
escape from custody. The Government's chief witness, Mr. 
Nelson, stated that he did not believe appellant intended to 
escape but merely to go back tq the cellblock. There was no 
doubt that appellant was agitated but his agitation was not 
directed to the Deputy Marshal but directed to his Court 
appointed attorney. The chairs which were thrown about were 
thoroughly consistent with app¢llant's past history of 
behavior when he became agitated or disturbed. Neither chair 
was directed intentionally toward the officer with the 
intention of doing him harm, both chairs came to rest without 
touching the Marshal. The record is not clear as to just 
what transpired at the time when appellant is alleged to have 
raised his hand. It does not appear from the record that the 
raising of the’ hand was in any way a threatening gesture. As 
a matter of fact, Mr. Nelson testified that the Deputy Marshal 
had raised his hand to restrain the defendant who was approach- 
ing him and who was at that time quite excited and noisy. 
(Tr. 26.) 

Moreover, the testimony of Deputy Marshal Goetzinger 
discloses Mr. O'Connell was engaged in restraining appellant 
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and that appellant's efforts were devoted to trying to escape 
from the grasp of the Deputy Marshal, an endeavor in which 


It is thus apparent, without even considering |the 


appellant failed. 


testimony of Charles Pouncey, the defendant, that the alter- 
cation involved was one of a police officer attempting to 
quiet an emotionally disturbed man with a past history of 
instability. It is well known that a person who has a | 
convulsion or an epileptic who has a seizure can caus? a 
rather violent disturbance and may require restraint. | 
Furthermore, it is well known that persons suffering from 
medical disorders, such as high fevers, or reactions to various 
drugs, must, on occasion, be restrained. But the actions which 
are done under such conditions are not considered assaults nor 
“forcible” resistance nor "forcible" interferance. | 

On the other hand, striking a police officer or 
threatening to strike him in order to do him bodily harm or 
to escape from his custody or to stop him from carrying out 
his duties clearly is a violation of this statute subject to 
the penalties there provided. There was no evidence of such 
intention to hurt the Deputy nor was there any evidence of 
intention to prevent the officer from carrying out his duties 
nor to resist his custody. As a matter of fact, appellant's 
animosity, if indeed there were any animosity, was directed 
towards his Court appointed attorney not toward the officer. 


| 
| 
| 
| 
| 
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Under these circumstances, the Court should have sustained 
appellant's motion for a directed verdict of acquittal on the 


grounds that there was no evidence which indicated that any 


crime had been committed a the Deputy Marshal. 


The Trial Court Should Have 
irec a Ve ct of Acquittal 
on e Grounds Tiiat Appellan 


Was Not Guilty by Reason of 
Insanity. 


AS this Court pointed'out in Douglas v. United 

States, 100 U.S. App. D.c. 111, 239 F. 2d. 52, 57 (1956): 
“In an appropriate case there is 

@ duty to set aside a,verdict of guilty 

and to direct a verdict of not guilty 

by reason of insanity." 

There is presented here such an appropriate case. 
The defense introduced testimony from a psycologist at the 
Children's Center, Laurel, Maryland, which demonstrated a 
long history of emotional disturbance of appellant. Next 
there was testimony by Mr. Silbe » &@ psychologist employed 
at St. Elizabeth's Hospital who actually performed certain 
tests on appellant in connection with his mental examination. 
Mr. Silberman had the opportunity to become acquainted with 
and observe appellant during the course of these tests. It 
was his opinion that appellant was of unsound mind. 

In addition, we have the bizarre behavior of 
appellant at the trial. Appellant's sudden and unreasonable 


hostility toward his counsel is hardly the behavior of a normal 
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person with adequate facilities to be responsible for his own 


actions. Finally, in the middle of defense, defendant asked 


permission to make a statement and requested that he be 
permitted to plead guilty. (Tr. 133.) If the Court believed 
appellant was responsible, why did the Court completely ignore 
appellant's effort to plead guilty? | 

The answer is obvious. The actions of appellant at 
the trial, as well as his actions during the hearing on his 
motion under Section 2255 which gave rise to this case, were 
those of an emotionally unstable individual who had no control 
over his action in times of stress - no more than the epileptic 
has over his actions when undergoing a seizure. These are 
facts on the record and should not be arbitrarily ignored. 
The defense had successfully and forcefully raised the question 
of appellant's sanity. The prosecution then had the burden 
of establishing, beyond a reasonable doubt, that the accused 
was sane. Isaac v. United States, 109 U.S. App. D.C. 279), 
284 F 2a. 168, 170 (1956). Here the application of the 
principle which this Court reiterated in Douglas v. United 
States, supra, at page 59 - 60 is applicable. There the Court 
stated: 

“As was said in Holloway, 'Our 
collective conscience does not allow 


punishment where it cannot impose 
blame. '" 


Under all of the circumstances, it is impossible to 
see how a reasonable mind could/[be free from reasonable doubt 
concerning the issue of appellant's responsibility for his 
acts. This being so, the Trial Court had the duty to direct 
a verdict of not guilty by reaspn of insanity. 

? 

¢ 
The Court Erred in Refusing 
to Allow Appe 2 Subpeona 


a mess for irpose of 
peacnment. 


The only witness who testified for the Government 
on the issue of the defense of insanity was Dr. Oewns of the 
St. Elizabeth's Hospital. The pees which his testimony 
was given depended, not on his qualifications which were 
admitted, but the extent of his’ investigation of appellant. 
During the course of the trial, Dr. Owens recited a list of 
examinations by himself and other doctors which was bound to 
have a profound effect upon thet jury. (fr. 149 - 150.) 
Appellant sought to call a witness for the purpose of impeach- 


ing Dr. Owens! testimony. It was brought out in a proper 


offer of proof that the eae of a witness would indicate 


that none of the doctors, incluging Dr. Owens, ever examined 
appellant. (Tr. 150.) This goes to the heart of the insanity 
a@efense. Appellant should have’ been allowed to contradict 

the evidence submitted through pr. Owens. Had such evidence 


been introduced ‘the jury might Wwe have concluded that there 
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was a reasonable doubt concerning the sanity of appellant 

and returned a verdict of not guilty by reason of insanity. 
While it is true the conduct of the trial is generally 

within the sound discretion of the Court, failure to receive 

evidence of this nature, under these circumstances, was pre- 

judicial error. The proffered testimony might well have led 

the jury to believe the defense of insanity which was | 

strongly supported by the behavior of appellant, by the 

testimony of Dr. Pearl, and the testimony of Mr. Silberman. 

See Evans v. United States, 107 U.S. App. D.C. 324, 277 P. 

2d. 354 (1960). 


CONCLUSION 


The Trial Court should have granted appellant's 
motion for a directed verdict at the conclusion of the | 
evidence both on the grounds that the Government had failed 
to prove a violation of Title 18 U.S.C. Sec. 111, and on 
the grounds that appellant's actions on July 23, in the | 
Court room was a product of his mental illness. | 

For these reasons this Court should reverse the 
judgment of the Trial Court with instructions to enter d 
verdict of not guilty. | 

In the alternative, this Court should reverse the 


| 
Trial Court for its failure to allow appellant to call his 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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witness for the purpose of impeaching Dr. Owens and shou 


remand the cause to the District Court with instructions 


hold a new trial. 


Dickson R. Loos 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 
Court Appointed Attorney 
for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Whether the evidence of defendant’s open defiance 
and violent assault upon a Deputy United States Marshal, 
in whose lawful custody he was, supports the jury’s verdict 
of guilty of violating 18 U.S.C. § 111. 


2. Whether the District Court erred in failing to direct 
a verdict of not guilty by reason of insanity where there 


was both expert and lay testimony that appellant was not 
suffering from a mental disease or defect at the time of 
the alleged offense. 


3. Whether the District Court abused its discretion in 
denying appellant’s tardy request for a subpoena to secure 
the attendance of a witness on a collateral issue. 


INDEX 


Counterstatement of the case 

Evidence of responsibility 
Statutes and rules involved 
Summary of argument 
Argument: 


I. The evidence was sufficient to support the juary’s 
verdict of guilty 


TI. The issue of appellant’s responsibility for the 
alleged offense was properly submitted to the 


III. The District Court did not abuse its discretion 
in denying appellant’s tardy request for a sub- 
poena to secure the attendance of a witness on a 
collateral issue 


Conclusion 
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v. 


Unrrep States or America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was indicted, tried by jury, convicted, and 
sentenced to imprisonment for six to eighteen months on 
one count of violating 18 U.S.C. $111. This appeal followed. 

The testimony established that on July 23, 1963, appel- 
lant was in the United States Court House in Washington, 
D. C., for a hearing on his motion to vacate sentence under 
an indictment to which he had pleaded guilty. By order of 
District Judge Curran, entered at the request of appel- 
lant’s court-appointed attorney, appellant was removed 
from the cell block and taken to a vacant jury room behind 
Judge Curran’s courtroom. The purpose of this transfer 
was for appellant to confer with his attorney. While in 
the jury room, he was in the custody of Maurice Vincent 
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O°Connell, a Deputy United States Marshal.! In the room 
were appellant, Deputy Marshal O’Connell, and appel- 
lant’s attorney, Rex K. Nelson (Tr. 15-16, 18-20, 34-35). 

Mr. Nelson testified that after the conversation had 
ended and they were preparing to re-enter the courtroom, 
Mr. O’Connell told them to remain in the jury room be- 
cause the ‘court was in session (Tr. 21). After a few 
minutes of’ waiting in the jury room, appellant said “‘in a 
pretty loud voice”’ that he wanted to have the hearing 
postponed and he wanted a new attorney (Tr. 21-22). Mr. 
O’Connell -admonished him ‘‘to keep his voice down a 
little bit use the Court was in session’? (Tr. 21). 
Appellant {then started to walk toward the open door 
where Mr.'O’Connell was standing, kicking a chair across 
the room in Mr. O’Connell’s direction as he came. Mr. 
O’Connell ordered him to ‘‘quit it and to keep his voice 
down’’ (Tr. 22). Appellant continued walking toward 
Mr. O’Connell until he was within an arm’s length of him 
and then tarned and walked back to the other side of the 
room (Tr. 23). Again he turned and walked toward Mr. 
O’Connell.- Again he shoved a chair across the room in 
Mr. O’Cornell’s direction, shouting that he wanted ‘‘to 
get out of there’’ and continuing to approach Mr. O’Con- 
nell (Tr. $3-24). Mr. O’Connell repeated the order to 
“‘quit it’? and reached out toward appellant as if to re- 
strain him (Tr. 24, 26). Appellant raised his hand toward 
Mr. O’Conhell, and when he did, Mr. O’Connell grabbed 
him. Ap nt started struggling, and he and Mr. O’Con- 
nell fell to the floor (Tr. 24). Appellant, still struggling, 
started kicking Mr. O’Connell, who maintained his hold. 
At this pojnt, Mr. Nelson left the room to get help and 
returned with another Deputy Marshal, Francis Martin 
Goetzinger. Entering the jury room, he noticed that ap- 
pellant was still kicking and struggling with Mr. O’Con- 
nell. Eventually several Deputy Marshals brought appel- 
lant under gontrol (Tr. 25). 


1Mr. O’Connell did not testify. He died before trial from causes not 
related to this cane (Tr. 16). 
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Mr. Goetzinger testified that when he entered the jury 
room, he saw appellant and Mr. O’Connell on the floor. 
Mr. O’Connell was trying to restrain appellant and appel- 
lant looked as if he was punching Mr. O’Connell (Tr. 40). 

Both Mr. Nelson and Mr. Goetzinger testified that Mr. 
O’Connell was bleeding when he got up from the floor 
(Tr. 26, 41). Medical testimony showed that Mr. O’Connell 
was subsequently treated for a bite wound on the back of 
his left hand (Tr. 55). 

Appellant testified in his own behalf. He agreed with 
the other witnesses as to the purpose and circumstances 
of his presence in the jury room. When his conversation 
with Mr. Nelson came to an impasse because Mr. Nelson 
refused to withdraw from the case, 


“J then became upset, and I stood up, I got my 
briefcase and my coat and hat and went to the Marshal 
and asked him to take me back to the cell block, I was 
through discussing my case with Mr. Nelson. 


“The Marshal explained to me that the Judge had 


a case in Court at that time and I would have to wait. 
I went back and sat down. I was so upset I wanted 
to walk around; so I stood up and I walked around 
the table about two or three times. 


“<Later on I went to the Marshal again and asked him 
to take me back to the cell block. At this time I was 
speaking in a loud boisterous manner. The Marshal 
told me to calm myself and go sit down, and he would 
see what he could do. 


“‘T went back to the far end of the room. The 
Marshal went out and came back and told me that they 
hadn’t finished in the courtroom yet. Then I picked 
up my briefcase and told him: Let’s get out of here. 
He raised his hand as if to push me back. So I took 
a step back. I raised my hand to push his hand out 
of the way. 

‘Then the Marshal told me to calm my voice and sit 
down. I said, O.K. As I turned, the Marshal grabbed 
me around my neck. So he said: You want to be 
tough; you want to be bad. 

“J said: I will sit down. I said: And stop choking 
me. 
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**He said: You one of these bad fellows. 
**T said: Will you please let me go. 


‘He then put more pressure on the hold that he 
had, which is a choke hold. 


**I grabbed the Marshal’s arm, and I tried to, you 
know, loosen the hold. He then threw me to the floor 
Me. [sic] Nelson went out the door to call for more 
help. The Marshal came in; he grabbed one of my 
legs and kneeled down on it. It was hurting, so I 
Kicked him off. 


‘Later on, the rest of the Marshals came with the 
chains. So one of them hit me with the chain across 
my leg to hold my legs still; I was kicking; and they 
chained, me and took me downstairs.’’ (Tr. 68-70). 


On cross examination, appellant acknowledged that Mr. 
O’Connell had raised his hand because appellant was 
trying to get past him and leave the jury room. Appellant 
threw his hand up in order to push Mr. O’Connell’s aside 
(Tr. 80-81). 


Evidence of Responsibility 


Appellant testified that he has had a tendency to become 
excited on dertain occasions as far back as he can remem- 
ber (Tr. 70). The essence of his problem is that at times 
he does not ‘‘take a second thought” and just ‘‘blows off’’ 
(Tr. 71, $6). On the occasion in question, although he 
knew he was in Mr. O’Connell’s custody and was to follow 
his orders, he just ‘wasn’t thinking”’ (Tr. 86). He firmly 
rejected the suggestion that he was “‘crazy’’ or ‘““nuts’’ 
and opined that he needed help—‘‘not to a great extent’’— 
just some ‘‘guidance”’ (Tr. 70-71). 

Mr. Nelscn testified that on two occasions before the one 
in question he had interviewed appellant and appellant 
had gotten excited, called for the Marshals, said that he 
wanted to get out of the interview room, and demanded 
a new lawyer (Tr. 31). He stated that it was only when 
things were not going appellant’s way that appellant en- 
gaged in this kind of behavior (Tr. 33). His reason for 
asking to interview appellant in the jury room rather than 
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in the cell block on the day in question was that he believed 
appellant tended to become more excited or disturbed 
when behind bars (Tr. 35). He had joined in an earlier 
motion for mental observation of appellant because, among 
other reasons, having an impression that appellant was 
unstable, he wanted to find out whether appellant was 
mentally ill (Tr. 33). Although Mr. Nelson, in his twenty 
years of practicing law, has come in contact with mentally- 
disturbed clients before, he could not express an opinion 
as to whether or not appellant was suffering from a mental 
illness (Tr. 30, 33-34). 

Dr. William R. Perl, a clinical psychologist, Chief of the 
Psychology Department at the District of Columbia Chil- 
dren’s Center in Laurel, Maryland, testified that he had 
examined appellant in August 1961 (Tr. 91). His full re- 
port, based on a study of appellant’s social history, a pro- 
longed interview, and a battery of five psychological tests, 
was read to the jury (Tr. 92-98). In it, Dr. Perl detailed 
the significant facts of appellant’s biography, including 
the early death of his parents and grandmother, his being 
sent to live with an authoritarian uncle, his acts of rebel- 
lion, his commitment to the Department of Welfare as 
being beyond control, and his subsequent aggressive be- 
havior and criminal acts. In summary, the report stated 
that appellant was ‘‘a boy of upper average intelligence, 
who is essentially well-meaning but who just does not know 
how to handle his hostility’? (Tr. 95). The ‘‘diagnostic 
impression’? was of a ‘‘passive-aggressive personality”’ 
(Tr. 97), which Dr. Perl defined as a personality that shows 
hostility both by overt acts of aggression and by passive 
acts of obstruction and stubbornness (Tr. 99). The report 
described appellant as having ‘‘good rehabilitative poten- 
tial’? and recommended his immediate release from the 
Children’s Center, provided he receive steady ‘‘case work’’ 
(Tr. 96, 98). Dr. Perl elaborated that he did not think at 
that time that appellant was mentally ill or needed either 
psychiatric or psychological therapy (Tr. 102-103, 105). 
What appellant needed was the assistance of a social 
worker in helping him adjust to ‘‘specific life conditions’ 
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and ‘‘get out of this pattern of violence and vehemence”’ 
(Tr. 100-101). 

David Silberman, a graduate student in psychology at 
George Washington University who had been employed as 
a eer es intern”? at Saint Elizabeths Hospital for 
six months, téstified that he administered a battery of 
psychological tests to appellant in January 1964 (Tr. 107- 
108, 112). The results of these tests indicated ‘‘an emo- 
tionally unstable personality’’ who ‘tends to be suspicious 
and usually reacts to the environment in a quick and im- 
pulsive fashioh, and under minor stress will act out in an 
irresponsible \nanner”’ (Tr. 112). Mr. Silberman also 
noticed ‘‘some evidence of immaturity, passivity,” “‘a very 
limited range of interests,’’ and ‘minimal evidence for 
possible organic brain damage”’ (Tr. 113). On the basis 
of these tests’ Mr. Silberman expressed the opinion that 
appellant was mentally ill (Tr. 114, 131). The content of 
the tests was explained at length to the jury. (Tr. 115- 
119, 122-127). In addition, Mr. Silberman testified to sev- 
eral instances of hostile behavior by appellant, one of them 
during the course of the trial (Tr. 115, 129-132). 

Dr. David J. Owens, a psychiatrist, Clinical Director of 
the Maximum Security Unit (John Howard Pavilion) at 
Saint Elizabeths Hospital, called by the government in 
rebuttal, testified that in his opinion appellant was not 
suffering from a mental disease on July 23, 1963, and that 
this opinion was unanimously shared by the participants 
in the medical staff conference which considered appel- 
lant’s case (Tr. 137, 140). This opinion was based on his 
own psychiatric interview of appellant at the staff con- 
ference and upon all the information supplied by others 
at the conference, including social history, examinations 
by seven other psychiatrists, medical and neurological 
examinations, and psychological tests (Tr. 138-139, 142, 
149-150). No other examinations confirmed the suggestion 
in the psychological report that appellant’s brain might be 
organically damaged (Tr. 140). Dr. Owens described the 
difference between psychology and psychiatry by explain- 
ing that ‘‘the psychiatrist is involved in the over-all pic- 
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ture’’ and uses many different tests and examinations 
administered by various sub-specialties, including psycho- 
logical tests, whereas the psychologist has a more limited 
basis for diagnosing mental illness (Tr. 135-136). 

At the close of all the testimony, just before closing argu- 
ments, appellant asked the court to subpoena a Mr. Bennett, 
an attendant at Saint Elizabeths Hospital, for the purpose 
of testifying that while appellant was confined on ward 12 
at John Howard Pavilion, he was not interviewed by any 
of the doctors mentioned in Dr. Owens’ testimony. This 
request was denied. (Tr. 155-157). 


STATUTES AND RULES INVOLVED 
Title 18, United States Code, Section 111, provides, in 
pertinent part: 


““Whoever forcibly assaults, resists, opposes, im- 
pedes, intimidates, or interferes with any person desig- 
nated in section 1114 of this title while engaged in or 
on account of the performance of his official duties, 
shall be fined not more than $5,000 or imprisoned not 
more than three years, or both.’’ 


Title 18, United States Code, Section 1114, provides, in 
pertinent part: 


‘“Whoever kills any ... deputy marshal . . . shall be 
> 


punished .... 


Rule 17(b), Federal Rules of Criminal Procedure, pro- 
vides, in pertinent part: 


““(b) Indigent Defendants. The court or a judge 
thereof may order at any time that a subpoena be 
issued upon motion or request of an indigent defend- 
ant. The motion or request shall be supported by 
affidavit in which the defendant shall state the name 
and address of each witness and the testimony which 
he is expected by the defendant to give if subpoenaed, 
and shall show that the evidence of the witness is mate- 
rial to the defense, that the defendant cannot safely 
go to trial without the witness and that the defendant 
does not have sufficient means and is actually unable 
to pay the fees of the witness. .. .” 
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SUMMARY OF ARGUMENT 


The government’s evidence proved that appellant, in 
the lawful custody of a Deputy United States Marshal, 
created a disorder near a courtroom which was in session, 
disobeyed the Deputy Marshal’s instructions to behave, 
tried or pretended to try to escape from the Deputy 
Marshal’s custody, defiantly raised his hand when the 
Deputy Marshal attempted to restrain him, and violently 
fought and injured the Deputy Marshal when the Deputy 
Marshal took further steps to restrain him. This evidence 
was sufficient for the jury to find that appellant forcibly 
assaulted, resisted, impeded, intimidated, or interfered 
with the Deputy Marshal. 

There was substantial evidence that appellant was not 
suffering from a mental disease or defect at the time of 
the alleged offense. There was also some evidence to the 
contrary. The question of responsibility was “hus for the 
jury to decide. 

Appellant’s request for a subpoena was untimely, would 
have required a recess of the trial, was directed to a col- 
lateral issue, was not accompanied by a showing of due 
diligence, and did not conform to the procedure set forth in 
Rule 17(b). Appellant is unable to demonstrate that the 
trial court abused its discretion in denying the request. 


ARGUMENT 

L The evidence was sufficient to support the jury's verdict 

of guilty. (Tr. 15-16, 19-26, 34-35, 40-41, 55, 68-70, 80-81.) 

The testimony amply proved that appellant forcibly as- 
saulted, resisted, opposed, impeded, intimidated, and inter- 
fered with Deputy Marshal O’Connell while the latter 
was engaged in the performance of his official duties. 

Appellant, by court order, was in Mr. O’Connell’s lawful 
custody and subject to his directions (Tr. 19-20, 34-35). 
Certainly Mr. O’Connell was duty-bound not only to main- 
tain custody of his prisoner but to preserve peace and good 
order on the part of the prisoner. 

Rather than obey Mr. O’Connell’s order to ‘quit it’’ 
when he started throwing chairs around and “‘to keep his 
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voice down a little bit”? when he started shouting, appel- 
lant persisted in these disorders and approached Mr. 
O’Connell and the open door (Tr. 21-24). When Mr. 
O’Connell raised his hand to restrain appellant, appellant 
raised his own hand in a menacing reply, in effect daring 
Mr. O’Connell to do his duty (Tr. 24, 80-81). These actions 
were in clear and forcible resistance to Mr. O’Connell’s 
authority, and Mr. O’Connell was justified in taking further 
steps to quiet the prisoner. When he took such steps, 
appellant violently fought him, kicking, punching, and (the 
jury could find) biting him until the blood flowed (Tr. 24, 
26, 40-41, 55). So forcible was appellant’s assault that it 
took several Deputy Marshals and a set of chains to bring 
him under control (Tr. 25). 

These actions went far beyond mere noncooperation, cf. 
Long v. United States, 199 F. 2d 717 (4th Cir. 1952),? and 
clearly constituted the kind of conduct prohibited by the 
statute. 

The Supreme Court, discussing the scope of 18 U.S.C. 
§ 111, has said: 


“‘Clearly one may resist, oppose, or impede the 
officers or interfere with the performance of their 
duties without placing them in personal danger. . . . 
For example, the locking of the door of a building to 
prevent the entry of officers intending to arrest a per- 
son within would be an act of hindrance denounced by 
the statute.’’ 


Lander v. United States, 358 U.S. 169, 176 (1958). Cf. 
Galvan v. United States, 318 F. 2d 711 (9th Cir. 1963). 
How much more obnoxious was appellant’s conduct in the 
present case! 


2In Long, the defendant had lied to federal officers who inquired whether 
the subject of an arrest warrant waa inside his house, But he took no action 
to prevent the officers from entering the house and finding and arresting the 
subject. The Fourth Circuit, construing the adverb ‘*forcibly’’ in 18 U.S.C. 
$111 to modify not only the verb ‘‘assaults’’ but also all of the disjunctive 
verbs in the sentence—‘‘resists,’’ ‘‘opposes,’’ ‘‘impedes,’’ ‘‘intimidates,’’ 
and ‘‘interferes’’—held that the defendant’s oral misrepresentation did not 
constitute a violation of the statute. This construction, which the government 
concedes, does not advance appellant's argument. Appellant's conduct was 
marked by force, no matter what verb is chosen to characterize his conduct. 
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Appellant stresses his lack of hostility toward Mr. 
O’Connell. But hostility is not an element of assault.* 
A fortiori. it should not be a requisite of violating 18 
U.S.C. $111. That section proscribes not only assaults but 
actions which fall short of assault. It was enacted not so 
much to protect society in general or even federal officers 
in particular against persons of violent proclivities as to 
prevent obstructions to the operations of the government. 
See Ladner v. United States, supra, 358 U.S. at 173-76. 

Appellant also relies heavily on the lack of unequivocal 
evidence that he intended to escape from Mr. O’Connell’s 
custody. Death precluded Mr. O’Connell from describing 
to the jury his state of mind at the moment in question 
(Tr. 16). Certainly appellant gave Mr. O’Connell reason 
to believe that he was preparing to escape when he ap- 
proached the open door, shouting, ‘‘I want to get out of 
here.”” That Mr. O’Connell actually believed escape was 
imminent is a reasonable inference. Aside from this, 
however, Mr. O’Connell’s duties as a Deputy Marshal in- 
cluded more than merely maintaining physical custody of 
the prisoner. Surely he was also responsible for main- 
taining peace and order near the courtroom. Appellant’s 
actions were im open definance of that responsibility. 

The jury was fully and correctly instructed on the sub- 
jects of excessive force and self-defense, in case they 
should credit appellant’s fantasy that Mr. O’Connell 
maliciously went beyond the call of his office and attacked 
appellant to satisfy a sadistic appetite for cruelty. By 
their verdict, they rejected appellant’s testimony in favor 
of Mr. Nelson’s. Mr. Nelson, appellant’s then-attorney, 
had no demonstrable motive to color his testimony in favor 
of the government. His testimony and that of Mr. Goet- 
zinger and the physician who treated Mr. O’Connell 
strongly support the jury’s verdict. 


3‘*... [A]n assault is ordinarily held to be committed merely by putting 
another in apprebension of harm whether or not the actor actually intends 
to infliet or is capable of inflicting that harm.’’ Ladner v. United States, 
supra, 358 U.S. at/177. This language is especially pertinent to the present 
inquiry, since the Supreme Court had before it in that case a question of 
construction of the sume statute as is involved in the present case, 
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H. The issue of appellant’s responsibility for the alleged offense 
‘was properly submitted to the jury. (See Tr. 30-35, 70-71, 
86, 88-132, 134-154.) 


The witnesses who testified as to appellant’s responsi- 
bility included a fledgling ‘‘psychology intern’’ who found 
appellant to be mentally ill six months after the alleged 
offense (Tr. 106-132), an experienced psychologist who had 
found appellant to be without mental illness three years 
before the alleged offense (Tr. 88-105), an experienced 
psychiatrist who found appellant not to have been suffer- 
ing from a mental disease at the time of the alleged offense 
(Tr. 134-154), a lay witness, experienced in dealing with 
mentally disturbed persons, who testified to hostile be- 
havior on appellant’s part but who had no opinion as to 
whether appellant was mentally ill at the time of the 
alleged offense (Tr. 30-35), and appellant, who testified 
that he just needs some ‘‘guidance’’ (Tr. 70-71). 

This evidence was insufficient ‘‘to compel a reasonable 
juror to entertain a reasonable doubt concerning the ac- 
cused’s responsibility.’? McDonald v. United States, 114 
U.S. App. D.C. 120, 123, 312 F. 2d 847, 850 (1962). It 
was well within the spectrum of recent cases in which this 
Court has allowed the responsibility issue to be decided by 
juries. See Rollerson v. United States, No. 17,675, decided 
October 1, 1964; Rivers v. United States, — U.S. App. 
D.C. —, 330 F. 2d S41 (1964); Blocker v. United States, 
116 U.S. App. D.C. 78, 320 F. 2d 800, cert. denied, 375 
U.S. 923 (1963); Barkley v. United States, 116 U.S. App. 
D.C. 334, 323 F. 2d S04 (1963) ; Strickland v. United States, 
115 U.S. App. D.C. 5, 316 F. 2d 656 (1963); Alexander v. 
United States, 115 U.S. App. D.C. 308, 318 F. 2d 274 (1963). 
There was no error in the trial court’s failure to direct a 
verdict of not guilty by reason of insanity. 
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TIL. The District Court did not abuse its discretion in denying 
appellant's tardy request for a subpoena to secure the at- 
tendance of a witness on a collateral issue. (See Tr. 130, 
149-150, 155-157.) 


Appellant’s request to subpoena one Mr. Bennett, alleg- 
edly the head attendant on ward 12 of John Howard 
Pavilion at Saint Elizabeths Hospital, was made after all 
the evidence had been heard and the trial court was pre- 
paring for closing arguments (Tr. 155-157). It was not 
made in conformity with the procedural requirements of 
Rule 17(b). Granting this request would have neces- 
sitated a recess of the trial. Under these circumstances, 
the request was directed to the sound discretion of the 
trial court, and the ruling is reviewable only for abuse of 
discretion. “Neufield v. United States, 73 App. D.C. 174, 179, 
118 F. 2d 375, 380 (1941), cert. denied, 315 U.S. 798 (1942). 

No evidence appears in the record to show during what 
proportion of his commitment to Saint Elizabeths Hospital 
appellant was confined to ward 12 of John Howard Pa- 
vilion. There was evidence that appellant had been on 
more than one ward during this period (Tr. 130). There 
was no showing that the persons who Dr. Owens stated 
had examined appellant claimed to have done so while he 
was on ward 12 (Tr. 149-150). Thus, it hardly appears 
that the proffered testimony was material. If material, 
it was directed to a collateral issue. 

Appellant made no showing that he had exercised dili- 
gence in securing Mr. Bennett’s attendance at trial. He 
had been on notice for three weeks before trial that if the 
insanity issue was raised, the Government likely would call 
a doctor from Saint Elizabeths in rebuttal.‘ He has offered 
no excuse for waiting until the last moment to ask for a 
subpoena of Mr. Bennett. 


4 The letter from Dr. Dale Cameron, dated January 17, 1964, reporting the 
results of appellant’s mental observation at Saint Elizabeths Hospital, finding 
him to be without mental discuse or defect, stated that appellant had ‘been 
examined by qualified psychiatrists.’’ That letter, which is included in the 
record on appeal, was filed in the District Court on January 23, 1964. Trial 
commenced February 17, 1964. 
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Appellant’s request did not meet even the minimum 
standards laid down in Rule 17(b) and by this Court in 
Neufield v. United States, supra. It was properly denied. 


CONCLUSION 


Wuaererore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davi C. AcHEson, 
United States Attorney. 


Frank Q. NEBEKER, 

Davi W. Mrter, 
Assistant 
United States Attorneys. 
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